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COMMENTS OF BIRCH TELECOM, INC.

Birch Telecom, Inc. (“Birch”) and hereby files its comments in response to the
Public Notice issued by the Federal Communications Commission (“FCC”) on March 30,
2001 regarding the interpretation of Section XII, Paragraph 43 of the FCC-approved
SBC/Ameritech Merger Conditions. Birch also comments on whether the FCC should
grant SBC a waiver or modification of the relevant “most favored nation” (“MFN”)
provision.

Letters from two Competitive Local Exchange Carriers (“CLECs”), including
Birch, prompted the Public Notice issued by the FCC in this matter. Birch sought to port
a Reciprocal Compensation attachment into its existing and/or future interconnection
agreements negotiated between Birch and SBC Communications Inc.’s affiliate,
Southwestern Bell Telephone Company (“SWBT”), in Texas, Kansas, Missouri and
Oklahoma. (Attachment A). The Reciprocal Compensation attachment in question was
previously negotiated between Sage Communications, Inc. and SWBT in Texas, and
ultimately approved by the Texas Public Utility Commission on February 2, 2000 (“Sage
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Attachment”). (Attachment B). In its letter to SWBT to elect the Oklahoma 271
Agreement (“O2A”), Birch notified SWBT of its intention to incorporate additional
amendments to the O2A. (Attachment C).

On February 19, 2001, SBC/Ameritech issued a letter to Birch indicating that
SWBT was not “amenable to voluntarily adding the Sage Compensation Appendix from
Texas to Birch’s Oklahoma Agreement” (“SBC/Ameritech letter””) (Attachment D).
Additionally, this letter also indicates SBC/Ameritech’s position that the Sage
Attachment was not available for porting under the Merger Conditions as reciprocal
compensation provisions are not UNEs, interconnection or service arrangements
available for adoption under Section 252(1) of the Federal Telecommunications Act. The
SBC/Ameritech letter further explains that the compensation terms Birch is seeking
through the Sage Attachment are arbitrated terms and therefore precluded from being
ported. Finally, the letter indicates that the terms of the Sage Attachment were awarded
to a CLEC that operates exclusively through UNEs, and therefore SWBT is unwilling to
port the same terms to Birch.

Section XII, paragraph 43 of the FCC SBC/Ameritech Merger Conditions
provides:

Subject to the conditions specified in this Paragraph, SBC/Ameritech shall
make available to any requesting telecommunications carrier in the
SBC/Ameritech Service Area within any SBC/Ameritech State any
interconnection arrangement or UNE in the SBC/Ameritech Service Area
within any other SBC/Ameritech State that (1) was negotiated with a
telecommunications carrier, pursuant to 47 U.S.C. § 252(a)(1), by an
SBC/Ameritech incumbent LEC that at all times during the
interconnection agreement negotiations was an affiliate of SBC and (2)
has been made available under an agreement to which SBC/Ameritech is a

party. :

' Applications of Ameritech Corp., Transferor, and SBC Communications, Inc., Transferee, For Consent to
Transfer Control of Corporations Holding Commission Licenses and Lines Pursuant to Sections 214 and
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Based on the referenced provision, Birch believes that the reasoning provided by SWBT
in the SBC/Ameritech letter is erroneous, illogical and completely contrary to the intent
of the MFN Merger Condition. In support thereof, Birch refers the Commission to the
explanation used by Common Carrier Bureau Deputy Chief Carol Mattey in her letter
responding to Focal Communications, regarding an identical issue.
Finally, I note that Verizon’s view is not consistent with the underlying
purpose of the MFN provisions to facilitate the deployment of competition
and to spread the use of best practices. The intent of the Merger
Condition would be thwarted if a CLEC was forced to negotiate separately
an interconnection agreement to obtain provisions relating to section
251(b) duties. (Attachment E).

It is no secret to the FCC, the United States Congress or investors on Wall Street
that CLECs are forced into bankruptcy on a daily basis in this country. Birch asserts to
this Commission that part of the reason for the CLEC demise is that certain Incumbent
Local Exchange Carriers such as SBC/Ameritech, are not meeting its obligations and
commitments under the Federal Act and/or FCC Orders. SBC/Ameritech boasted its
commitment to its “National-Local” Strategy to this Commission as a positive,
competitive effect of the SBC/Ameritech Merger. However, over the past two months,
SBC/Ameritech has either scaled back its out of region competitive efforts, or pulled out
of markets as a CLEC altogether. It seems that SBC/Ameritech would rather seek

waivers or modifications of Merger Conditions than to implement the commitments it has

previously made to this Commission and to consumers. Birch emphatically opposes a

310(d) of the Communications Act and Parts 5, 22, 24, 25, 63, 90, 95, and 101 of the Commission's Rules,
CC Docket 98-141, Memorandum Opinion and Order, 14 FCC Red 14712, Appendix C, (1999)
("SBC/Ameritech Merger Order").
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waiver or modification by SBC/Ameritech of its MFN obligations under the Merger
Conditions.

At a point in time in the competitive telecommunications industry when CLEC
resources are increasingly scarce, SBC/Ameritech has forced Birch and other CLECs into
utilizing its resources to compel SBC/Ameritech’s compliance with Merger Conditions to
which it fully agreed to obtain regulatory approval of its merger. Birch does not believe
the FCC intended for CLECs to expend resource after resource negotiating and re-
negotiating terms of an interconnection agreement, particularly when the terms a CLEC
desires have been previously negotiated by an SBC/Ameritech affiliate with another
CLEC within the SBC/Ameritech region. In fact, such a requirement would be contrary
to the over-arching goals of MFN provisions.

Birch has proven to be a valiant competitor to SBC in its five-state SWBT
territory. Birch seeks regulatory action only as a last resort to reaching an impasse over
the conference room table. In this case, Birch believes its interpretation of the MFN
Merger Condition is consistent with the interpretation reached previously by the
Common Carrier Bureau itself. Birch believes it burdensome and inefficient for both the
FCC and CLECsS to expend resources to resolve the issue at hand. Rather, the
interpretation is clear; SBC/Ameritech’s response to Birch is anti-competitive and is
further evidence of how SBC/Ameritech uses the regulatory process to delay the

deployment of true telecommunications competition in this country.
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WHEREFORE, Birch Telecom, Inc. respectfully submits the foregoing comments

and asks the Commission to take the same into consideration when determining the issues

presented herein.
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Respectfully submitted,

frmu MM/Y/L

Rose M. Mulvany
BIRCH TELECOM, INC.
2020 Baltimore Avenue
Kansas City, MO 64108
(816) 300-3731 (voice)
(816) 300-3350 (fax)
rmulvany@birch.com




CERTIFICATE OF SERVICE

[ hereby certify that on April 30, 2001, copies of the foregoing Comments Of
Birch Telecom, Inc. were sent by first-class mail, postage prepaid, to the following

parties:

Mark Stone Debbi Byrd
Accounting Safeguards Division

Federal Communications Commission
Common Carrier Bureau

Accounting Safeguards Division
Federal Communications Commission

Common Carrier Bureau 445 12" Street. S.W.
445 12" Street, S.W., Room 6-C365 Room 6-C316
Washington, D.C. 20554 Washington, D.C. 20554

4 N\ v/\/
/%é% S. Farber
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Bi*’- I| : Attachment A

telecom

SB icaticns, Tnc.
/3 0N Orleans, L3

Chicagp, IL 60654

Re:  Election of Attachment 12 from the Sage 'I'elecom, Inc./SWBT Texas R AT

Interconnecﬁon Agreemt.
Dear Kathy:

Pursuant to the FCC Merger Conditions adppt'c‘d on QOctober 6, 1999, end incorporated by

. reference in our intercormection agreements in Texas, Missouri, Kansas end Okiahoma -« "

(collectively referred to herein as “Interconnection Agrccments"), Birch requests. .. .
ame:ndments to onr Interconnection Agreements to incorporate the Attachment 12. :ﬁ-om
the Sage Teleoom, Inc,/SWBT Texas mtemonnechonageemcnt. :

~ Section XN, paragraph 43 of thc FCC Mm'ger Condmons pmvxdes

Subject to the conditions specified mthJsPamgmph. SBC/AmmtcchshaIlmake
available to any requesting telecormmunirations carrier in the SBC/Ameritech Service
AmamthmanySBC/AmmwchState any intercommection amangement or UNE i the
SBC/Ameritech Service Arca within any other SBC/Ameritech State that (1) was

. negotiated with a telecormmurications carrier, purspant to 47 U.S.C. § 252(a)(1), byan -
SBC/Ameritech incumbent LEC that at all tirnes diring the imterconnection agreement . .
negotiations was sn affiliste of SBC and (2) hasbccnmadeawjlablelmdoranagreemcnt
mwh;chS’BC/Ammtechw & paty.

‘ Them’ore, asa ncgouated intercormection arrangement in Texas, the Sage Aftachment 12
must be made available in Texas, Missouri, Kansas and Oklahoma. Please provide me. -
with three (3) execnted signature pages for each of the Amendments so that Buch can
execte and file these Amendmentsina txmely fashion,

.Thsnkyouforyowattennontoﬂmmattm'

‘ Smcere'ly yours,

J o]:m Ivanuska
Vice President, Inimconnecﬁon o
& Carrier Relations

2020 Baltimore Avenue Kansas City, Missourf 64108-1814  816.300.3000 : fax 818,300.3291



(Ve

Mary Pat Regan - SBC - -

- Tony Jackson - SBC
Patti Ketfler .
. John Chuzang
L~ Rose Mulvyany

L s



Attachment B

WI‘A!I’HWW ; § PUBLIC UTILITY C ey Ca '
SOUTHWRSTERN coMmmEsIcR 8,
BELY, TELEFHONE COMPANY ANDSAGE § TR R T
TELECOM, INC, FOR AFPROVAL OF - §. .. OFTEXAS - '8 O MY
AMENDMENT TOINITRCONNECTION ~_§ .. . . N Ty
AGREEMENT UNDERPURBAAND THE, § | | I
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telecom

. Ianuaryzs,"zoozl |

'Mananne Kline . '
Southwestern Bell Telcphonc Company
Contract Administration ' :
311 S, Akard" S

.4 Bell Plaza, 9™ Floor '

Dallas, TX 75202

| Re: Electmn of Oklahoma Interconnectmn Agreement -

| "DearMs K]me | ' ‘

Enclosed please ﬁnﬁ-the Ex@cuted éigmture paéq of the Intarconnection Agrecm ement

between Southwestern Bell Telephone Company and Birch of Qklahoma, Inc. This
“agreement will supercede our current Interconnectxon Agreement in Oklahoma.

‘Additionally, as d.:scussed with Lisa Dabkowsk:, Bn-ch remmds you that once the

executed Agreement has been filed with the Oklahoma Commission for approval, Bu-ch

will amend the O2A as follows. :

i. Amend Attachment 12: Compmsatlon to substxtutc th.c Attachment 12 fom the. Sage
' Telecom, Inc/SWBT Texas Interconnecton Agreemenr; and . :

2. Amcnd Attachment 25 xDSL to-include the acceptance tasting language tha: is .
avmlable today in.our cm:ent Intcrconnccnon Agreemcnt O L

R Thank you for your attenuon to thrs malrcr Ple.ase call xfyou have any qucshons or

- . -concerns.

Smcerely you:s,

Ivanuska R o ‘

' Vice President, Im:emonnecunn B

~ & Carrier Relations , R :

cci Patti Rettler " John Chuang "
" RinaHaline Lisa Dabkowski - SBC

R toh e A e eeca o e e e e e,

2020 Baltimare Avenue  Kansas Gy, Missouri 64108-1914  816.300.8000 . fax: 816.300.8291



In‘tm'comecﬁou Agremmon(ozA)
General Terms and Conditions

Page 37 of 37
092200 .

o THIS AGREEMENT CONTAINS A BINDING ARBI’I'RATION PROVISION WHICH MAY.
: _BE ENFORCED BY THE PARTIES.

| PrintName: frsgors € kawhen | Print Newe: W'ﬂlggaSlo
© Title: 33@. v Vier Preadent Title: cr/Pmdent d_u_s_tw_zMarkets .

lDaIe: '_C_,a'vm!g*:, !Zb 2001 e ~ Date | \9.'\-00

* " Birch Telecom of Oklahoma, Tne. Sonthwestern Bell Telephone Company =
OCN/AECN: 3642 S C N,

0006



Attachment D

‘ @ mreritech, |

February 19, 2001

John [vanuska
2020 Baltimore
Xansas City, MO 64108 . ,

Dear Mr. Ivanuska'
" Re; Birch adopnon of the 02A and Request for Amendments

1 am in receipt of your letter of January 26, 2001 to Mananne Kline 1:ansmrtﬂng
the signature pages for the O2A and advising Southwestern Bell of Birch's intent
to amend the O2A, once approved. The proposed amendments would be to add
Attathment 12 ~ Compensation from the Sage Telecom, Inc/Southwestern Bell
Texas Interconnection Agreement and to add the aceeptance testing language in
the current Birch Okiahoma agreement to Attachment 25 ~ XDSL.

Although your letter explains that the proposed amendments were previously
discussed with Lisa Dabkowski, I have spoken with her and she has assured me
that Southwestern Bell néver agreed to port and/or add the Sage Compensation
Appendix from Texas to the Birch Oklahoma agrsemcnt

. Southwestern Bell is not amenable to voluntarily addmg the Sage Compensanon
Appendix from Texas to Birch’s Oklahoma Agreement. In addition, such
Appeadix is not available for porting under Paragraph 43 of the SBC/Ameritech
Merger Conditions because reciprocal compensation provisions are not UNEs, .
interconnection or service arrangements available for adoption under Section

- 252(i) of the Act. Moreover, the compensation terms Birch is seekingars - -
+ arbitrgted terms, which also disqualifies such terms for porting under that same -

paragraph of the merger conditions.

The Birch O2A already allows for bill and keep. The terms of the Sage

- arbitration award, which was awarded to a CLEC operating exclusively via .
UNEg, includes unacceptable terms related to the exchange of records. Although,
Southwestern Bell is willing to continue to discuss various bil] and kecp

. arrangements with Birch (and in fact such discussions have been occurring fora -
period of months), Southwestern Bell is unwilling to acccpt an arangement ! wlnch
did not include an obligation to exchangc records,



Concerning the request to amend the O2A to add the acceptance testing language
in the current Birch Oklahoma agreement to Attachment 25 — xDSL, the
amendment has been requested from CommctAdmm:stratmnandmlIbe
forwarded to Birch once complete.

In line with our discussion of amendments to the 024, letme bring you up to
speed on the status of the Commitment Letter amendments. Those amendments
will be réady shortly after the Commitment Letter signatures have been obtained.
We will be transmisting those amendments to Bn'ch for review shortly. Please
call me with any questions.

Sincerely, .
~ Kathy vidas
SBC/Ameritech Lead Negotiator
Jobn Chuang '
Lisa Dabkowski
Eric Larsm



Attachment E

' Federal ‘boﬁiniunlczt.inns Cnmmi'a-ﬁ"on DA 00-2890

mm:xw. COMMUNICATIONS COMMISSION
. . Washingeon, DLC. 20854 .

,Mrwmu.sm R A -
- Swidler Berlin Shereff Friedman, LLP
3000 K Street, NW, Suite 300
Washingron, DC 20007-5116

RE: Bc!!dﬂanﬂa/dTEMagv Order, O Docket No, 98-184, A.SD Fils No. 00-30

" DearMn, Shor'
L 'rh;sleuuraddmssuynm-Novanbas? 20m1=n='onbdulfufl‘nml Cnmmummians
Corporation (“Focal™) concemning the most-favored nation (“MFN") provisions of the Bell Alamtic/GTE

* . Merger Order.) As explained more fully hefow, the Bell Atlantic/GTE Merger Order's MFN provisions
applymmrcmummmonasreemmn.snmmmmwmpmmmﬁmmuﬁoml. ,

onemlmnmothcrm

: 0nNovemb=r9 2000. Foca! suhmmed a]mmﬂnCmm CunuBmu(“Bmuu'f) :
requesting an interpretation regarding the praper spplication of the MFN provisions contained in the
Merger Conditions.! In its lener, Focal comends that Verizon Cammunications, Inc. (“Verizon®) .
incorrectly interprets the MFN provisions by excluding provisions of interoonnectian agrecments related
to recipracal compengation and certain gther subjects, Fogal firher asgerts that this imterpretation issue
bas delayed its'enmy into at Jezs? fonr states in the Verizon service area.’ In jrs Decamber 6, 2000
response to Focal's [etter, Vesizon argues that this Merger Candition is Timited anly to intumnnchm
mrrangements and unbundled network elements (“UNES"™) subjest to section 251(¢) of the '

" Cominunications Act of 1934, s amended (“the Ast”).* Verizon assexts that the language of the MFN

mmmdudﬁmmwnmnfmmmmwmmchupmmmﬁdm

! Lemer fam Michae! L. Shor, Swidler Berlin shmfrfﬁeamn, LLP, 1o-Carof E Mluq, Dci:uw C!lgi:f. '
- Commen Carrier Bursan, FCC (Nov. 9, 2000) (“Fooal November 9, 2000 Laner™; sev GTE Carporarion,

Tranaferar, and Bell Atlamie Corporation, Transferee, For Coneent to Transfar Cantrol of Damestic and
Interranional Sections 214 and 310 Antharizarions and Application to Tranafer Contro] of & Shbmarine Cable

' Landing License, Memarandion Opinion and Order, FCC 00-221 {rel. Jun, le.:moo) (-mummrsmrg&-’-

‘Order™). Th:MmCauMmommndmkppth..

: BaﬂArlnm:/Gﬂ-:Mem-amkratAppmde.msz.midupms.sm-nscdscﬁbmgmpmmm){  S

: :‘Fm[Nmb-rﬂ 2ﬂmwurlt6-7 - . . e el '

1 met‘rom Pairicia E. Koch. A.msm: Viee Fms:dcm. Vesizon Cnrammim{

ons, Ins, w Oml E. Mnuey
Depury Chief, Comman Carvier Buresu, FCC a 2 (Dec. 6, 2000) (“Verizan Decemiber £, 2000 Latter™y, soe Focal
November 9, 2000 Lerrer at Afach, 2, 2-3 (submining Verizon cormessandence that asserrs that feciprocal
compensation, number pamhﬂm'. and] ceraain other aubjects fall aursld: :hc nupe nf the M.F‘N prmmns)-




-———

miprwl' wmpmmion md:ﬁm-of-way; from the MFN provisions of the Bell dtlantic/GTE Merger
Order? .

I &:Mldﬂmﬂmm% the Cauﬂnlsnm Idomzd the Nﬂ-‘Nprwmmno
mitigate certain haems arising out pf the merger. In parricular, the Commission found that the MFN
provisions address the harms of the merger by facilitating market entry snd spreading thé use of best -
practices d:mughm Verizon's mgmn. Pursuant to the Merger Conditions, Verizon mus allow

telecommunications carriers in ope state 1o Opt-in to any intevconnection mgmm: or
unbundled neswork elanem contained in an mteremu\ec:mn agn:mmt from enother stexe.”

The Mergir Condirions allow wmpeunve local exchange caniers ("CLECS"™) ko imponenzire

intereonnestion agresments across state fines. Speci fically, the Merger Condjtians allow CLECs t op-
in 0 any “interconnestion arrangement, UNE, ar provigions of an intereannection agrsement (ineludmg

an cutire ugreunm)."' The plain language of the Merger Conditions permit a CLEC to obrain en emire .

intetcoanection agreement under the MFN provisions, so long as the agreement was volunterily |
ncgotiated and meets the timing and locarion requirements spacified in the conditions, Focal thus
correctly points put thal, in the Bell Atlantic/GTE Merger Order, the Cammission articulated its
undersianding of the term “intercormection arrangement” to encompass “entu: mierconnection
mmuorsdmedpmwstmﬁmthqn. , o

‘ Ver!mummma:scmnsmmherefbrmuamsmmzsl(c)lunmlCLEC'sqpt—inﬁm' o

under the MFN provisions of the Merger Conditions. Spesifically, Verizon ssaerts thay subjects
addressod by seotjon 251(b), &g, reciprocal sompensation, humber portahility, and access to rights-of-

way, fall ouside the scape of the Marger Conditions becanse of the express reference to section 251(c)in -

the MFN provigions.” Section 251(b) is incorpovated explicitly into seetian 251(c) at the owtset of that
suhsection, however, and further in the subsection establishing a dury for incumbent LECs 1o negnme

w S anﬂ:embcrﬂ, 2000 Letter at 2. .
adlﬂlaﬂmmwrammm, 352 (etating thar the MPN prmsmnsredu:uCLEC srilk

* and cost of enrey), 356 (stating that the MFN pravisions unllspmdﬂacumothmmwﬁmj.smmunngﬂmmc '

Wmmmmuhwrcnwhmmbrmﬂ:s)
-
’umppmdub.pm 32; 3ee id ez paras. 300-01, 305,

' Smdnmaﬁuu.msz
! Idumsm.n.ss&mrmdwmbas zooof.mmz

¥ See rmmu.ms, zamzmmz,mdm membm zoaaumum 2.2(ﬂlbmmna .

correspomdence from Verizan to Focal), In each of the MFN provisions, rhealmc'mﬂrfamm‘xm“
intercarmeation erfangement., UNE, or provisions of an inttcannestion agreement (Including an entire u;zmmt)'
subject 0 47 LLS.C, § 251(c) and Paragraph 39 of these Conditions that was voluntarily negotiated . , , " See Bell
Aﬂmwmwwauwhb.mm 31(a), and 32. . :

o2
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Federal C;mmnnications Commiulm; ) DA' 00-2890

agresments in- goad fiith." The phease “intesconnestlon agmnent G ndudms m entir= lgreumml)

suhject I section 251(c)" in the Merger Condition merely refers to the typs. ofmmmtﬂwt is subject -

to this provision, namely, an interconnection agreemens addressing the duties set farth in subsections

- 251(b) and 251 (). Moreover, the Merger Conditions expressly state that the rules and requitements of
m.-nmzszm apply to nll yoquests ﬁ:;inmmmeehon Arrangements and lJNEsmd:rm:MFN
provisians of the Merirer Conditions, The MFN provisions expand the section 252(7).apt-in rights pf
CLECs by allowing CLECs to impart intsceonmestion arrangements (including entire agreements) from

. tme state into another state, thereby peducing the time and’ expense of negetiating interconnestion
agreemente. Finally, I nate thas Venizon's view is not consistent with the underlying purpose of the MFN

provisions bo facilitate the deployment of compesition and to spread the use of best practices, The Intent '

oft!:e.ua-gu-ﬁmdman would be thwarted if'a CLEC was forced to negotiate separataly an
interconmection agresment to obtain provisions relating to sec;inn 251(b) duzties.

, As a final matter, Verizon contends that Focal may net avail inself of certain provisions of
interconnection agreements because af Commission precadent, the expiration of the original
intereaumection ngrecment, of state regulaiory requirernents.”. The MFN provisiens contemplate the
pessibility that Verizon and 2 requesting CLEC may nat complesely agree sbows the availebility of
cortain imtercoRnection srangements of provisions within an intsreonnection agreement. Specifically,
the Merger Conditions provide that “Td)isputes regarding the availability of an interconnection

meNEMIbemnlvadpummmn:gntlm(mbmmmepmsmbymemlmm o '

commission under 47 U.S.C. § 252 to the extent applicable,™” To the extent Verizon belicves.that a
requested interequmection arrangement is ineligible wnder the MFN provnsnm because, for example, the
grrang=ment may be techmically infeasible, the proper caurse of astion is for Verizon to allow the CLEC
upt-inmﬁ:cuﬂuammt other than the contested terms. Verizon may then aise its views
regarding the contested provision before the state commission insmd of milaterally limitiug 2 CLEC's

options mder the MEN provisions.

Hyou have emy questions concernipg this matter, you may eontact me or Anthony Dale in the
" Cnmmqn Carrier Bmuu: at (202) 418-2260, _ .

Sinmly,

L_J.,»af E. ﬂ/‘@
Carpl E. Maney

Deputy Chlcf. Common Carrier Bureau

1 Focal November 9, mz.mm:s. sec 47T US.C. § nlccxl)(mbhshmm incumbent LEC's duty to

* nagotias in good ﬂmﬂammdmmnmormmwﬁﬂﬁnmmﬁdmnhed insoe:mzsi(bland ,

( £)).
Vchambcrﬁ 2000 Letter at 24,

R | 3 scimlmmmwarderuwmn.pamso 31(@).32. .




